Office of the Public Advocate

An enduring power of guardianship

is a legal document where you
(the donor) appoint someone (the
guardian) to make personal and
lifestyle decisions for you — like
where you live and the health
care you receive. Enduring means
it continues (endures) when you
are unable to make these types of
decisions for yourself.

] K

You complete, sign, and have
witnessed an enduring power of
guardianship form — giving power
of guardianship to someone you
choose.

On the form you can specify the
powers you are giving and place
conditions on the decisions your
guardian can make.

Your guardian agrees by signing
the acceptance section of the form.
Their power begins when you are
unable to make decisions. Their
decisions have the same legal force
as if you had made them yourself.

We recommend everyone

have an enduring power of
guardianship. It is the only way
you can have control over who
will make lifestyle decisions
on your behalf if you are ever
unable to do so yourself. You
could lose the capacity to make

decisions permanently, such as
through dementia or an acquired
brain injury from a car accident,
or temporarily, by becoming
unconscious as a result of an
illness.

You can give your guardian any
lifestyle decision-making powers
you like. For example, where you
will live, how your health care
should be maintained or who can
visit you.

The form has examples of the
types of powers you might want to
choose. You can delete the powers
you don’t want your guardian to
have, or give them unrestricted
powers. You can also indicate any
limitations on how they use those
powers, or any wishes you want
the guardian to take into account
when making a decision on your
behalf. You should discuss your
wishes with them before making
the appointment.

An enduring power of guardianship

cannot be used to make financial
and legal decisions. For further
information about these powers see
other fact sheets from the Office
of the Public Advocate (OPA)

— Enduring Power of Attorney
(Medical Treatment) and Enduring
Power of Guardianship. You can
also access Take Control, a kit for
making powers of attorney.
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If you give your guardian the
power to make health care
decisions, they can agree to
medical treatment but cannot
refuse medical treatment. If you
have also appointed someone
with enduring power of attorney
(medical treatment) they will take
precedence over your guardian for
all medical treatment decisions.

A guardian cannot agree (consent)
to the following medical
procedures:

those likely to lead to infertility
« termination of a pregnancy

removal of tissue for transplant.

Before any of these procedures can
be carried out, the guardian must
apply to the Victorian Civil and
Administrative Tribunal (VCAT)
for a decision.
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Yes. See OPA’s fact sheet Medical
Research for Patients Who Cannot
Consent for more information.

You can appoint a guardian if
you are over 18 years of age and
have the capacity to make the
appointment.
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You have capacity when you have
the ability to:

understand,
+ retain,
« believe,
- evaluate (i.e. process), and
- weigh

the information relevant to
appointing an enduring guardian.
This includes understanding:

« the powers of the guardian

« that the power will operate if you
lose the ability to make personal
and lifestyle decisions

« that you can revoke these powers
while you have capacity

- once you lose capacity you will
not be able to supervise the use of
the powers.

If you do not have sufficient
capacity, VCAT can appoint a
guardian who can make personal
and lifestyle decisions for you, if
necessary.
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A guardian must be over 18 years
of age and have capacity. You can
appoint any person you choose, as
long as they agree to take on the
role. They should be someone that
you trust to respect your wishes.
You can also choose to appoint

a second person (an alternative
guardian). They can only make
decisions on your behalf when the
guardian is unable to.

The guardian cannot be a person
who, at the time of appointment,

provides you with professional
care, treatment or accommodation.

The guardian must:

+ take into account any wishes you
have expressed

« act in your best interests

« wherever possible, make the
same decisions that you would
have made.

When the donor dies, the enduring
power of guardianship ends.

An enduring power of guardianship
is easy to make. It does not have to
be prepared by a lawyer.

You can use Take Control — a kit
for making powers of attorney and
guardianship. This can be ordered
from Victoria Legal Aid at
www.legalaid.vic.gov.au, or
downloaded from
www.publicadvocate.vic.gov.au.

Forms for appointing an enduring
power of guardianship can also be
downloaded from
www.publicadvocate.vic.gov.au.
These forms are also available
from most newsagents and legal
stationers.

Witnesses to the signing of the
form have to be assured that you,
as donor, know what you are
doing (have capacity) in making
the power of guardianship. There
are restrictions on who can be a
witness.

If there is any question about your

capacity, an independent medical
assessment should be obtained.

You can cancel (revoke) the
appointment at any time as long
as you understand the nature and
effect of revoking the power.

To do this, you must complete

a Revocation of appointment of
enduring guardian form and give a
copy of this to your guardian.

You do not have to register or send
the form anywhere. You should
keep the original form in a safe
place and keep a certified copy for
everyday use.

If a guardian is not acting in your
best interests, VCAT can revoke

or suspend the enduring power of
guardianship. Anyone who has a
genuine interest in your welfare can
ask VCAT to consider the actions
of the guardian.

VCAT operates a 24-hour
emergency service and can appoint
a guardian to make lifestyle
decisions if the enduring power of
guardianship is cancelled. Contact
the OPA Advice Service for further
information.

If the guardian is unsure what to do
in a particular situation, they can
contact OPA’s Advice Service or
VCAT for assistance.

The Office of the Public Advocate is an
independent statutory office, working to promote
the interests, human rights and dignity of
Victorians with a disability. It provides information,
advice, education and assistance with advocacy,
guardianship, powers of attorney, and consent to
medical and dental treatment.

The Office of the Public Advocate supports three voluntary programs,
the Community Visitors Program, the independent Third Persons
Program, and the Community Guardianship Program. Community Visitors
monitor the quality of disability services in order to safeguard the rights

For more information visit:
www.publicadvocate.vic.gov.au
or call our Advice Service on
1300 309 337 (local call cost).

of vulnerable people. The Independent Third Person program provides

support for people with a cognitive impairment who have contact with the
police. The Community Guardianship Program is a community-based
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program of guardianship for Victorians with a cognitive disability who can't

make decisions for themselves,




